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Executive summary

The repeated reintroduction of internal border controls
within the Schengen area in response to secondary
movements of asylum applicants has given rise to political
controversy in EU member states. This is the case notably
in the North, while Southern states have criticised the
unfair ‘Dublin’ criteria and lack of solidarity amid high
arrivals. Over time, the inability to reduce secondary
movements became a key point of contention, one that
policymakers have been hard-pressed to resolve. New
rules in the revised Schengen Borders Code Regulation
(SBCR) respond to these concerns about secondary
movements. In conjunction with the reformed Dublin
criteria in the Asylum and Migration Management
Regulation (AMMR), these provisions amount to an
agglomeration of half-hearted structural reforms, complex
legislative prescriptions, deference to state preferences,
and procedural safeguards whose robustness remains to
be tested. At the same time, it is unlikely that they will
help to significantly reduce secondary movements.

Three amendments epitomise the direction of the latest
reform. First, the revised SBCR authorises member states
to unilaterally reintroduce ‘temporary’ internal border
controls for up to 2,5 years — instead of the current six-
month time limit. While the reforms could lead to a

renewed impetus to avoid misuse by the member states,
it remains doubtful, in light of the experience with
similar provisions in the past years, whether oversight
by the EU institutions will effectively reign in excessive
state practices. Second, neighbouring member states

can introduce a swift and cooperative return procedure
in situations of irregular movements across internal
borders. It remains to be seen whether a statutory
exception for asylum applicants is respected in practice.
Third, the AMMR retains the option of multiple asylum
applications and the transfer of jurisdiction, unlike the
Commission’s 2016 proposal. In practice, this means that
Northern member states will have to perform regular
asylum procedures when the country responsible does
not cooperate in the take-back procedure. This transfer of
jurisdiction is the flipside of the failure to fundamentally
reform the previously applicable criteria on asylum
jurisdiction established in the now repealed Dublin

I1I Regulation. Notwithstanding the absence of deep
structural reform, this Discussion Paper argues that EU
institutions and member states may succeed in delinking
internal border controls from secondary movements.
Doing so requires reinforced efforts to implement the
new rules as well as rebuilding inter-state trust.



Introduction

The resilience of the Schengen area has been shaken
in recent years by terrorism, the COVID-19 pandemic,
and migratory movements. High numbers of irregular
arrivals have given rise to a linkage between the
revitalisation of Schengen and the reform of EU
asylum policies. However, despite their comprehensive
nature, the New Pact on Migration and Asylum and
the Schengen Borders Code reform needed to go
further in addressing the core issues troubling the
area of free movement. Rather, the changes amount
to an agglomeration of half-hearted structural
reforms, complex legislative prescriptions, deference
to state preferences, and procedural safeguards
whose robustness remains to be tested. Overall, this
combination of diverse measures represents a typical
supranational compromise.

The underlying reason for the linkage between
Schengen and Dublin is the breakdown of mutual trust
between Northern and Southern member states, as
demonstrated by the repeated reintroduction of internal
border controls, among others. This has led to two
contrasting narratives about the underlying problem.
The dilemma is that both are correct and can reinforce
each other. While Southern states would point to the
unfair Dublin criteria and lack of solidarity amid high
arrivals, politicians further North have lamented the
weak asylum systems in the South and the failure of
Dublin transfers to the responsible member state.

The inability to reduce or prevent secondary movements
became a key point of contention that policymakers
have been hard-pressed to resolve.

Returning to a more stable Schengen system is rendered
no less complicated by the fact the Dublin and Schengen
systems remain intertwined, which could give rise

to further politicisation in the future. Romania and
Bulgaria’s full accession to the Schengen area outside
seaports and airports, for example, remains blocked

for fear of increased numbers of asylum applicants

due to weak external border controls. For this reason,
the amended SBCR must be read in conjunction with

the new Asylum and Migration Management Regulation
(AMMR), which replaces the Dublin III Regulation.!

A small but critical element in this discussion concerns
the transformation of Eurodac into a more detailed
database tracking individuals on the move, rather than
being used solely to count applications. Provided that
individuals are registered upon first entry, this change
could help to achieve a better understanding of the
secondary movements taking place.

Returning to a more stable Schengen
system is rendered no less complicated by
the fact the Dublin and Schengen systems
remain intertwined, which could give rise
to further politicisation in the future.

Nevertheless, there is a danger that the reform package
adopted in the first half of 2024 will prove insufficient
for overcoming the deep-seated deficiencies in the
legislative design and administrative implementation
that underlie the breakdown of mutual trust between
member states. Were this to happen, the widespread
relief about a ‘historic’ political agreement on the new
legislation could turn out to be short-lived. In the
absence of structural reform, the risk of ‘more of the
same’ is real. To prevent that outcome, stakeholders
should acknowledge the added value, but also the
limitations of the new legislation in terms of countering
extended periods of internal border controls and
secondary movements. On that basis, EU institutions
and member states should focus on administrative
implementation and rebuilding inter-state trust through
a combination of enforcement, practical initiatives,

and political trust-building.

Hallmarks of the legislative reform package

Two overarching aspects stand out when examining the
impact of the adopted reforms on the functioning of the
Schengen system: the complexity of the reformed SBCR
and the essential linkages between the SBCR and other
New Pact reforms, particularly the AMMR, which replaces
but only marginally amends the so-called Dublin system
of responsibility allocation.

As to the former, the new legislation amends the
Regulation on the Schengen Borders Code (EU)
2016/399, meaning that the original text and the

amendments must be read jointly in a consolidated
version. The amendments are laid down in highly
complex provisions. One can easily miss decisive
elements or be appeased by promising language,
even though the legal substance remains meagre.

As to the latter, the revision of the Schengen Borders
Code was not part of the ‘package approach’ under
which the New Pact was negotiated, though the trilogue
negotiations were completed at around the same time.
Whereas the provisions on secondary movements in



the AMMR will apply from June 2026 onwards, the
SBCR, as amended by the Regulation (EU) 2024/1717,
will start applying on 10 July 2024. This means that, for
close to two years, the Dublin III Regulation will remain
applicable at the same time as the reformed SBCR.

‘Schengen’ and ‘Dublin’ have a close—but burdensome—
relationship, even though they constitute, legally
speaking, two separate bodies of legislation. This official
separation is the consequence of the thematic scope of
the opt-outs of Ireland and Denmark and the association
agreements with Norway and others. However, it does not
undo the political, historical, and legal linkages based on
the objective of achieving an area without internal border
controls ‘in conjunction with appropriate measures’

in the realm of asylum.? The latest reform ultimately
reinforces the statutory connections.

The following sections examine the legislative changes,
including; the extended time limits for internal border
controls, the promotion of technology as an alternative
to internal border controls, a new procedure for swift
transfers in response to irregular movements within the
Schengen area, the response to secondary movements,
the potential of further legislation on border
surveillance, and travel bans during a pandemic.

INTERNAL BORDER CONTROLS:
LEGALISATION OF EXISTING STATE
PRACTICES

A resurgence of ‘temporary’ border controls has been
witnessed within the Schengen area for prolonged periods
of time and for diverse reasons, including terrorism,
secondary movements, the COVD-19 pandemic, and the
war in Ukraine.? In some cases, internal border controls
have been maintained for several years, despite the
six-month threshold enshrined in the previously
applicable 2016 SBCR.* The Court of Justice interpreted
this time limit strictly in a 2022 judgment.> Nevertheless,
several countries, including Austria, France, and
Germany, have since reinstated internal border controls
in more or less open defiance of the judgment. Rather
than infusing greater willingness to comply with the
existing rules, the judgment seems to have fed the
appetite for legislative change. As such, the new rules
will effectively legalise former state practices, as the
amendments on the activation threshold, the time-limits
and supervision procedure illustrate.

A resurgence of ‘temporary’ border controls
has been witnessed within the Schengen
area for prolonged periods of time and

for diverse reasons, including terrorism,
secondary movements, the COVD-19
pandemic, and the war in Ukraine.

Activation threshold: Abstract references to ‘public
policy’ and ‘public security’ previously gave rise to
uncertainties as to whether a pandemic and secondary
movements, or, rather, the social, economic, and
administrative consequences they have, could qualify

as valid reasons for introducing such controls.® The

new legislation overcomes these uncertainties through
a list of examples, which do not, however, present a
carte blanche. Secondary movements will only cross the
activation threshold when they present an ‘exceptional
situation’ characterised by a ’sudden large-scale’ influx
which puts a strain on the overall capacities of ‘well-
prepared’ national authorities and, at the same time,

is ‘likely to put at risk the overall functioning’ of the
Schengen area.” Such wording aims at limiting excessive
state practices, although judges can be expected to grant
governments some leeway when assessing these abstract
conditions. The list of examples is not exhaustive,
meaning that other public policy and security threats
than the ones mentioned explicitly in the amendment
can be relied upon.

Maximum time limit: In a reversal, EU institutions
extended the maximum period of ‘temporary’ internal
border controls from six months to two years. Doing so
effectively sanctions previous—illegal—state practices.
In ‘exceptional circumstances’, member states may even
extend border controls for a ‘further final’ six months,
albeit subject to enhanced procedural oversight, including
a mandatory European Commission recommendation on
the legality of that move.® That does not mean, however,
that controls for more than 2,5 years are not possible.

In line with case law, new threats, such as terrorism
instead of secondary movements, may justify the
seamless continuation of internal border controls,

based on the assumption that another period of up

to 2,5 years has begun.’

Supervision procedure: Anyone reading the almost
2,500 words governing the reintroduction of internal
border controls will come across numerous conditions
and limitations, which could be considered as major
constraints by the lay reader.!° They constitute a laudable
attempt at preventing excessive state practices through
complex ex ante and ex post notification, consultation,
and reporting requirements. However, the supervision
procedure does not change the ultimate authority of
national governments to decide whether to reintroduce
internal border controls—an important difference to

the need for supranational authorisation to activate

the derogations laid out in the Crisis and Force Majeure
Regulation.!! It remains unclear whether such procedural
oversight by the EU institutions, which does not prevent
member states from introducing border controls
unilaterally, will be more effective than the 2013 reform
of the SBCR, which relied on a similar strategy, albeit with
limited success. The Commission, in particular, took a
hands-off approach, sparking debates as to its willingness
to formally enforce compliance (see more below).



ALTERNATIVES TO INTERNAL BORDER
CONTROLS: WISHFUL THINKING?

The original Schengen Convention was based on a quid
pro quo logic: in exchange for the abolition of internal
border controls, national authorities could rely on
‘flanking measures’ to compensate for the absence of
border controls. These alternatives have been promoted
by the Commission to convince member states not

to resort to internal border controls, resulting in a
Recommendation, adopted in 2023,'? and reinforced
efforts by the Schengen Coordinator. The new legislation
builds upon these initiatives by streamlining the
provisions on police checks in border areas, introducing
the transfer procedure discussed below, and highlighting
the significance of monitoring and surveillance
technologies. However, the usage of the latter is not
chiefly a question of supranational law-making, but
depends on states’ willingness to apply them.

The effectiveness of the alternatives depends on

what governments want to achieve with internal
border controls. If the primary objective is to tackle
the public policy or security threats listed in the SBCR,
the alternatives would suffice, provided they deliver

in practice. If governments used reinstatement as a
‘control signal’® to counter public scepticism about
efforts to address security threats and persisting
deficiencies in the field of asylum — whether real or
amplified through political rhetoric — internal border
controls will be more symbolic than practical. However,
this would not render border controls any less relevant
or consequential. Arguably, it is this signalling effect
that underlies the resurgence of border controls and
the keenness to erect walls and fences, both within the
Schengen area and beyond.!*

Considering the practical and symbolic importance of
borders in the European project, the growing tendency

of ‘closing off’ is detrimental to the regions and citizens
on both sides of internal borders, and to the EU. The
symbolism national governments wish to achieve through
internal border controls represents a distrust in the EU

to effectively respond to secondary movements. Such
internal border controls motivated by symbolism might
be much harder to discontinue, since doing so might be
perceived as a sign of weakness of public opinion.

Considering the practical and symbolic
importance of borders in the European
project, the growing tendency of ‘closing
off’ is detrimental to the regions and
citizens on both sides of internal borders,
and to the EU.

SWIFT TRANSFERS AT INTERNAL BORDERS:
‘RETURN LIGHT’

To respond to secondary movements while trying

to preserve the borderless area, the reformed SBCR
foresees a new procedure for the transfer of persons
apprehended in border areas. From now on, it will be
possible to implement transfers within 24 hours based
on a streamlined procedure, following a short hearing
assessing the legality of stay and the individual’s intent
to apply for asylum.'s

These expedited returns with reduced procedural
safeguards do not presuppose the reintroduction of
internal border controls and may serve as one of the
alternatives discussed above. Especially in the context
of secondary movements, it is important to distinguish
between the introduction of internal border controls and
ensuing police powers. State authorities may not simply
refuse entry or swiftly return anyone entering without
authorisation, as they must comply with the procedural
requirements in the Return Directive and the Dublin III
Regulation, which will be replaced by the AMMR as of 2026.

Several countries have long resisted these obligations.
Police practices have been applied by France and Slovenia
at their borders with Italy, Spain, and Croatia. These
countries have essentially ‘pushed back’ third-country
nationals who wish to make an application for asylum.
Germany and Austria have also seen political and legal
debates about the potential refusal of entry of asylum
applicants at internal borders. The new procedure for the
transfer of persons apprehended in border areas responds
to their calls for more flexibility.

Crucially, they presuppose inter-state cooperation and
cannot be used by member states without the consent
of the neighbouring country. The final text, however,
holds that a generic bilateral cooperation framework
between member states is sufficient; swift returns are
thus not limited to scenarios of joint police patrols, as
the Commission had proposed.!® This renders it easier to
revert to the new procedure, which, however, requires an
inter-state cooperation framework.

Asylum applicants and beneficiaries of international
protection are exempted explicitly, thus rendering

the new transfer procedure irrelevant for secondary
movements, at least on paper. When applying the
exception, it is important to recognise that third-country
nationals are asylum applicants from the moment they
express a wish to apply for asylum to any state authority,
including border guards.!” In practice, the competent
authorities may miss or misinterpret the wish to apply
for asylum, as happens regularly in the countries
mentioned above.

While guarantees for asylum applicants remain intact,
the new legislation effectively introduces another
exception from the procedural safeguards for refusing
entry based on the Return Directive.'® Any application of
the new rules presupposes that state authorities verify
that individuals do not have a legal authorisation to enter



the member state in question. If that is the case, they
will receive a transfer decision based on a standard form,
with potential grounds of refusal to be added in writing."*
Such formalistic reasoning is widespread for visas and
refusal of entry at the external borders and has been
accepted by the Court of Justice of the EU (CJEU) to be
compatible with the Charter, subject to some caveats.?’
Individuals have a right to appeal before domestic
courts, but such appeals do not have suspensive effect,
meaning that they do not hinder the actual transfer.?!
Non-governmental organisations may rely on the best
interests of the child to challenge the swift transfer

of unaccompanied minors and families, who are not
exempt from the transfer procedure.?

Non-governmental organisations
may rely on the best interests of
the child to challenge the swift
transfer of unaccompanied minors
and families, who are not exempt
from the transfer procedure.

TRANSFER OF RESPONSIBILITY: LIMITED
MODIFICATIONS

While public debates often focus on the structural
unfairness of the Dublin criteria, seemingly technical
provisions on the transfer of jurisdiction for specific
asylum applicants as a result of secondary movements are
less visible. The new legislation outlaws them officially.?
Nevertheless, by way of example, an asylum applicant for
whom Italy or Spain would officially be responsible will
retain the legal authority to apply for asylum a second

(or third) time in other member states, such as France,
Austria, Germany, or the Netherlands, after having moved
there irregularly. These destination countries can issue a
take-back decision in accordance with the present Dublin
III Regulation (EU) and the AMMR that will apply as of
June 2026. However, these countries will officially have

to assume responsibility if applicants do not comply with
the take-back decision or if states do not enforce it within
six months.? This happens regularly, as reflected by the
high number of first instance decisions in destination
countries compared to states of first arrival, where many
applicants do not remain until the completion of their
asylum procedure.?

Minor changes to the provisions on the transfer of
jurisdiction concern scenarios of absconding, which were
generously redefined to the advantage of the destination
countries.? The cessation of responsibility under the
‘first country of entry’ criterion, meanwhile, was
redefined to the advantage of countries of first arrival.?’

Once the AMMR begins to apply, take-back procedures
will also be streamlined, including by limiting the scope
of legal remedies. In emergency scenarios, governed
under the Crisis and Force Majeure Regulation, it will
become possible to extend time limits for transfers (to
the benefit of destination countries) and to suspend take-
back procedures (to the benefit of countries of first entry),
depending on which country is facing such a situation.?

MORE STICKS,AND NO CARROTS,AGAINST
SECONDARY MOVEMENTS

As part of the New Pact reforms, new sanctions are

being introduced to deter secondary movements.

In particular, the recast Reception Conditions Directive
(RCD) envisages that asylum seekers moving unlawfully
to a member state different from that of their asylum

will no longer benefit from the rights guaranteed by the
Directive there. In other words, reception conditions will
be guaranteed only in the state responsible, albeit subject
to a fourfold caveat.”

First, the withdrawal will apply only once a transfer
decision has been notified, not automatically when
someone files another asylum application. Secondly, the
general scheme of the RCD indicates that the withdrawal
of reception conditions will end with the transfer of
jurisdiction, which is usually after six months. Thirdly,
Article 21 RCD and Article 18 AMMR can be interpreted
in a way that member states will be required to take an
administrative decision assessing each individual case,
which might prove time-consuming in practice.

Fourthly, exceptions for minors, access to emergency
healthcare, and the EU Charter of Fundamental Rights
(the ‘Charter’), could be used as grounds to challenge the
legality of withdrawal. It remains an open legal question
whether the CJEU will accept complete withdrawal under
the condition that social benefits are available in another
member state. The CJEU accepted that outcome for EU
citizens, without discussing the impact of the Charter.>
It is worth highlighting, in connection to this, that
German courts have held the same in light of the far-
reaching constitutional guarantee of human dignity
under the condition that Germany provides support
during a two-week period and pays for the voluntary
return to the country where social benefits are available.

Finally, there are minimal incentives to comply with

the take-back decision. They include the option of
considering ‘meaningful links’ during relocation under
the Solidarity Pool established by the AMMR and the
discretionary clause.3! On that basis, asylum applicants
may be allowed to be transferred to or stay in the member
state of their preference. However, member states retain
unfettered discretion on whether to activate this option,
meaning that applicants cannot demand to stay in the
member state of their preference.



BORDER SURVEILLANCE: BRINGING LAW INTO
MUDDY WATERS

While checks on persons at crossing points are densely
regulated, the legal framework for surveillance between
official crossing points is much less developed. This is all
the more significant as controversial state practices vis-a-
vis people trying to cross borders mainly occur during the
surveillance of the external ‘green’ land and the ‘blue’ sea
border. In this respect, the SBCR reaffirms the option for
the Commission to adopt delegated acts and introduces
an urgency procedure for adopting them. These

rules may be used to govern select aspects of border
surveillance.?? The entry into force of a delegated act
does not suppose an active vote by the Council and the
European Parliament in favour of the new rules. Rather,
both institutions can oppose the new rules, meaning

that majority requirements are reversed. They become
effective unless the Council and the European Parliament
actively voice their opposition. Silence is interpreted

as consent.? On that basis, the Commission will be

able to adopt abstract rules on controversial questions,
including the behaviour of state officials during Search
and Rescue (SAR) operations by coast guard vessels or the
treatment of migrants apprehended in forests and other
remote locations. It is conceivable that the Commission
might even introduce mandatory fundamental rights
monitoring in those situations where the Screening
Regulation and the provisions on asylum border
procedures do not already foresee such monitoring.>

In a symbolic move, the new legislation
endorses surveillance by ‘all types of
stationary and mobile infrastructure’ —
a thinly veiled reference to fences which
have spread along EU external borders
in recent years.

In a symbolic move, the new legislation endorses
surveillance by ‘all types of stationary and mobile
infrastructure’® —a thinly veiled reference to fences
which have spread along EU external borders in recent
years.> It also contains a coded reference to an ECtHR
judgment, which found Spanish pushback practices to
be compatible with human rights.>” That judgment was
limited in that it did not discuss stricter obligations on
access to asylum enshrined in the Asylum Procedures
Directive. Indeed, the CJEU recently reaffirmed that
pushback practices following an application for
asylum will always violate EU legislation even if they

are compatible with the European Convention on
Human Rights.? Vague provisions in the revised SBCR
do not change that outcome from a legal perspective.
Nevertheless, governments may try to rely upon the new
provision politically to counter accusations of wrongdoing.

COVID-19: REACTIVE LAW-MAKING AND
SILENCE ON OTHER SCENARIOS

During the COVID-19 pandemic, member states agreed
on an entry ban for third-country nationals on the

basis of ‘soft law’ measures coordinating administrative
practices when implementing the 2016 SBCR. This
external travel ban rested on shaky but defendable legal
grounds. EU institutions built upon this experience

by authorising the Council to adopt implementing
legislation to further define the scope and permissible
measures.” It is worth noting that the provision covers
‘large-scale public health emergencies’ only and therefore
cannot be used to respond to other public policy or public
security threats. This is politically relevant, as several
countries have emulated the model of the external travel
ban during the pandemic to significantly restrict the entry
of Russian nationals over the past two years.* Despite
adding new provisions, EU institutions missed the
opportunity to establish a supranational procedure for
such external travel bans, including a definition of those
third-country nationals not covered by it.

Conclusion and forward-looking reflections

Trust is a prerequisite for a functioning area of freedom,
security, and justice. The EU faces a fundamental problem
if member states lose trust in the effectiveness of
supranational legislation due to substantial differences
between law and practice over an extended period. In
this respect, core aspects of Schengen and Dublin have
proven dysfunctional: internal border controls; irregular
secondary movements; and failure of the take-back
procedure. This Discussion Paper puts forward three
strategies to remedy these shortcomings, involving the
promotion of compliance, reinvigorating the original
political momentum behind the abolition of internal

border controls, and, in the longer-term, addressing the
structural weaknesses that the half-hearted legislative
reforms have failed to address.

FOSTERING COMPLIANCE AND ENFORCEMENT

Recent reform measures have produced a strategy to
overcome the entrenched deficits of the Schengen
and Dublin systems by focusing on implementation.
That is apparent in the , reliance on evidence-based
policymaking, administrative capacity-building,



contingency planning, and legal supervision. Both the
AMMR and the new Schengen governance revolve around
an annual policy cycle with risk assessments, reliable
indicators, reporting obligations, contingency planning,
and strategies at the national and European levels.*!
Money from the EU budget and administrative support
by the EU Asylum Agency (EUAA) and the European
Border and Coast Guard Agency (Frontex) are supposed
to further increase capacities on the ground.

Looking ahead, if the Commission is
committed to improving compliance,
it will have to fully assume its
supervisory role, together with other
means of fostering compliance.

By contrast, supervision of national practices by the
Commission has been treated with caution. In the past,
the Schengen Coordinator and Commission officials
may have behind closed doors tried to encourage states
to properly implement Dublin rules and to abandon
internal border controls. These efforts have had limited
success, at least so far, in overcoming deep-seated
compliance and enforcement deficits with regard to
Schengen and Dublin. In both respects, the Commission
has refrained from publicly reprimanding recalcitrant
governments by means of political pressure (‘naming-
and-shaming’) or infringement proceedings before the
CJEU. That passivity could be explained by the desire not
to complicate the negotiations on the New Pact. Looking
ahead, if the Commission is committed to improving
compliance, it will have to fully assume its supervisory
role, together with other means of fostering compliance.

Recommendations:

> The Commission should not shy away from initiating
infringement proceedings in scenarios of open defiance
by member states. At the very least, it should take
seriously the supervision procedure for internal border
controls and asylum management under the revised
SBCR and the AMMR.

= Capacity-building, including through the EU Asylum
Agency and Frontex, can foster compliance and pre-
empt some incentives for secondary movements and
should therefore be prioritised in the implementation
of the revised SBCR.

REBUILDING INTER-STATE TRUST

Agreement on legislative reform was an important
intermediary step to overcome the breakdown of mutual
trust between Southern and Northern member states.
To sustain that political momentum, it will be critical

to foster administrative compliance and enforcement.
Otherwise, reciprocal accusations between member states
will resurface sooner or later. If that were to happen,
governments might be tempted to unite behind a simple
goal, namely, to prevent disputes between them by
reducing the number of arrivals by means of cooperation
with neighbouring states in the Western Balkans,
Northern Africa, and with Turkey.*

In this context, EU institutions could possibly succeed in
de-linking internal border controls from the effectiveness
of the asylum legislation. Institutional fora at EU level
should aim at building political momentum in support

of border-free travel among ministerial and expert
meetings in the context of the ‘Schengen Forum’ and the
‘Schengen Council’. This would remind governments of
both the economic benefits of border-free travel and the
paramount symbolic value of the Schengen area for EU
citizens and the Union. If successful, the result could be
paradoxical: a more flexible legal framework, adopted this
past spring, might result in fewer—not more—internal
border controls. Such an outcome is not unthinkable
considering that Schengen had originally been created by
national governments perceiving open borders among the
member states to be in their collective interest.

Recommendations:

= Stakeholders, politicians, civil servants, and the EU
institutions should, whenever possible, strengthen
initiatives which unite governments behind a common
vision, including measures other than cooperation with
third countries.

= EU institutions and member states should
reinvigorate the original political momentum behind
the abolition of internal border controls to advance
the interests of states and citizens. Citizens and
politicians in border areas can be critical to building
and sustaining these efforts.

PURSUING FURTHER LEGISLATIVE REFORM

Political will on the side of EU institutions and member
states may not be enough to ensure a departure from

the status quo for the simple reason that the very

idea of stable asylum jurisdiction in an area without
internal frontiers may be the ‘original sin’# of the EU
rulebook. Whether the AMMR’s Solidarity Pool is enough
to compensate for the structural unfairness of the
responsibility-allocation system remains to be tested,

as it is governments that decide autonomously about

the type of solidarity contributions.* But if the past is
any indication, even a quota-based mandatory relocation
scheme may not have remedied this deficit as applicants
may have fled the responsible member state.*

Many of the multiple ‘push’ and ‘pull’ factors influencing
secondary movements were and will remain beyond

the direct reach of states in the newly reformed system:
ethnic and family networks, labour market opportunities,
or disparate welfare states.* These factors help explain



why we can expect secondary movements to continue
after the New Pact reforms and the revision of the SBCR,
albeit to a lesser extent.

There is a flipside to the choice of not substantially
amending the Dublin criteria, which is discussed

less frequently but becomes especially relevant

when considering the likely possibility of secondary
movements continuing in the future. Once the option
of mandatory relocation was abandoned, there was no
realistic alternative other than to retain the permissibility
of multiple asylum applications and the transfer of
jurisdiction in response to secondary movements.
Frontline member states would have never agreed to a
reform leaving them with indefinite responsibility for
asylum applicants entering the EU irregularly via the
external borders.

Diplomatic euphoria about the ‘historic’ legislative break-
through represented by the New Pact and the amendment
of the SBCR, which can be understood after years of
complex negotiations and divisive debates, should not
hide the failure of structural reform. Addressing the
design deficits enshrined in EU legislation would be the
ideal solution in this context. While there may not be
sufficient political appetite by member states and the
European Parliament for further reforms to the Common
European Asylum System (CEAS) or, for that matter, to
the SBCR, this will not detract from the remaining flaws
in both. Failure to address these structural weaknesses
will likely continue to undermine trust between member
states, other than causing economic and political damage
to the EU.

Any structural reform will have to address the double
weakness of the Schengen area in the SBCR and Dublin
system, to be replaced by the AMMR as of June 2026.
Also, the criteria on asylum jurisdiction and the weakness
of the Solidarity Pool would have to be addressed, while
secondary movements would have to be prevented more
effectively than in the past. That is what the Commission
had proposed in 2016, before the New Pact reverted to
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a less ambitious approach in the absence of political
support for more radical reform. A return to the 2016
proposal in the future is not least the case because

a hypothetical alternative solution of ‘free choice’

for asylum seekers, or regulated mobility subject to
conditions such as economic self-sufficiency, have so far
had no realistic chance of being politically accepted.?’

Diplomatic euphoria about the ‘historic’
legislative breakthrough represented

by the New Pact and the amendment of
the SBCR, which can be understood after
years of complex negotiations and divisive
debates, should not hide the failure of
structural reform.

Recommendations:

= Member states and the Commission should make
the Solidarity Pool work, thus mitigating the impact
of the structurally unfair Dublin criteria on asylum
jurisdiction.

= The Commission should put political pressure
on countries of first arrival to cooperate in take-
back procedures under the Asylum and Migration
Management Regulation. At the same time, it should
insist that countries of destination comply with the
rules on internal border controls.

> In the medium run, further legislation chance should
be considered, once better implementation has
helped rebuild inter-state trust between Northern
and Southern member states.
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